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ATP 102: PROBATE & ADMINISTRATION

TUESDAY 18% OCTOBER, 2022

DURATION: 3 HOURS.

Instructions to Candidates:

(@)

(b)
(c)
(d)
(€)

This paper contains Seven (7) printed pages including the cover page, with a
total of Six questions.

Candidates MUST answer FIVE (5) questions.

Question ONE is compulsory and carries 20 marks.

All other questions carry 10 marks each.

Answers MUST be supported by relevant case law and statutory provisions where
required.

PLEASE TURN OVER
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QUESTION ONE

Mr. Wesley, a Senior Counsel and an astute business man owned properties which
included large tracts of land and houses in various parts of Kenya. He also owned a
house in Bond street, London UK which he frequently used as his holiday home. He had
3 wives and 11 children. At the age of 75 years, he started a relationship with Maggie,
a marketing executive he met at a business meeting. The relationship thrived and two
years down the line, Maggie conceived. She informed Mr. Wesley who was so elated and
told her that he would marry her. He thien began making plans for the traditional
wedding ceremony but before the same could materialize, he suffered a head injury

while playing golf and was rushed to hospital while unconscious. He remained in a coma

for two weeks and when he came out of the coma, he could not remember much. His
first wife Rebetca was in his room when he gained consciousness but he could not
remember her at all." His childrén would visit but he could not remember them except
for a few: lumd moments where he would recall some people. The doctors said it was
dementia-and that his mental state was not so stable. The doctors indicated he would
need surgery to remove a clot in his head. After a month in hospital, his first wife
Rebecca visited him with her tawyer Mr: Van Vicker who was also a senior counsel and
asked him to make a will. He murmibled a few words in annoyance and Mr. Van Vicker
(SC) wrote the following words;

“I bequeath all my earthly possessions to Rebecca my first wife who shall have
the discretion to share out my estate with my other dependents. | appoint
Rebecca and Van Vicker (SC) to be the executors of my will.” Dated 13t
September 2020.

Van Vicker and Rebecca signed the document and asked Mr Wesley to sign but he was
not in his lucid moments and was unable to sign.

Maggie gave birth two months later and she visited Mr. Wesley with the new born baby
boy. He was so excited and the doctors were happy that his excitement triggered his
memory and he even named the new born baby - Wesley junior. Maggie visited every
other day. Three days before his scheduled surgery; one ‘bright Sunday afternoon, Mr.
Westey asked faor his doctor - Benjamin and his best frierd and confidant - Ashton Jones.
He also asked for the nurse on duty and he told Dr. Benjamin to write down the
following;

“Maggie has given me so much joy in my old age. In case | die | have given Maggie
house number 154 Bond Street Laondon as.a gift. | shall immediately instruct my
London lawyers to effect the transfer immediately. | am proud of my last born
son Wesley junior who is just an infant. All my other children are adults. To
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avoid him missing out on my estate, { give and bequeath my 10 acre ranch in
sweet- waters to Wesley junior which shall be held in trust for him by my
confidant: - Ashton Jones. The rest of my earthly assets and possessions shall
devolve to-my 3 wives in equal shares who shall have a life interest on the same
after which the same shall devolve to their children. 1 appoint Ashton Jones and
Dr. Benjamin as joint executors of my will.” Dated this 10% day of December
2020.

Mr. Wesley appended his sighature. Ashton Jones, Dr. Benjamin, Maggie and nurse on
duty all signed the document as witnesses. Mr. Wesley then made a call to his Lordon
lawyers:and instructed them to effect the transfer of the bond street house to Maggie.
He further told them that Maggie would contact them directly to give them her details.
A week-later, Maggie received the transfer deed from London and. visited Wesley in
hospital so as to get him to sign it. He was not able to sign on her first two visits as he
was notin a proper state of mind after surgery, but he eventually signed on her third
\nsrt and told her the bond street property would belong to her if he died. Maggie
ecl “her part and later sent the transfer deed and all documents to the London
lawyers M. Wesley (SC) died two weeks later after suffering a blood clot in the lungs.
Aftér his burial, Ashton Jones called a family gathering and read out the contents of
the Wll[ dated 10 December 2020. Rebecca was not pleased as she believed being the
first wife, she was entitled to a larger share. She thus informed the gathering that the
deceased had already made an oral will dated 13% September 2020 which came before
the will of December.

a} In light of the narrative and with the help of case law and relevant statutory
provisions, discuss the validity or otherwise of the Will dated 13% Septanber
2020 in relation to the will dated 10% December 2020. (8 marks)

b) Ashton Jones has decided to petition for grant. He has approached you. Name 2
main pleadings to be filed in court. (2 marks)

c) The 3" wife, Maryanne, decided to disregard both wills and sought legal help.
She-has insisted that the deceased died intestate and his property should be
- divided equally among his three households. it is her case that Maggie should not
own the Bond street, London property as she was not known in the family and
- that she was a'gold digger not worth any asset from. the deceased and that the
--bond street property should revert back to the deceased’s estate. Maggie has
—-approached you for legal advice. With the help of case law and statutory
provisions, evaluate Maggie’s claim as regards the Bond street London property.
(6 marks)
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d) Assume that both wills were nullified and the court has directed for the matter
to proceed as.if the deceased died intestate and appointed all three wives as the
Administrators. They have refused to consider Wesley junior saying that he is an

illegitimate child as his mother was not a wife of the deceased.
Briefly discuss whether Wesley junior is entitled to a share of the estate of the
deceased. (4 marks)

QUESTION TWO

Peter-and John were minors.aged 13 and 14 years respectively when their parents died
in a tragic road accident. Their Aunt, Jennifer, was appointed as the administrator of
the estate of their deceased parents and the Court appointed their Uncle, Thomas, to
hold the net estate in trust for their benefit until they reach the age of majority.

Unfortunately, after their parent’s funeral, the two children were chased away from
their parent’s palatial home in Eldoret to go and live with their paternal grandparents
in Bomet County. Neither Jennifer nor Thomas paid their school fees or for their other
needs. The two children dropped out of school and lived in abject poverty on what their
aged grandparents could provide. Peter and John, who are now 20 and 21 years
respectively have learned from various legal awareness programs held in Bomet that it
is possible to get back their late parents estate from their uncle and aunt. They have
approached you, an advocate based in Bomet for advice on how they can assert their
rights as heirs of their late parents.

4. Advise fhem on the duties of Jennifer and Thomas with respect to the estate of
the deceased and whether they discharged the duties. (3 marks}
b.- Oh further inquiry, Peter and John found out that apart from the home in
Eldoret, their parents had retirement savings worth Kshs. 35,000,000, a farm in
Bomet measuring 5acres, rental properties in Eldoret Town which yielded Kshs.
250,000 a month in rental income, and shares in various companies worth Kshs.
5?0_0'0,_0:00. Since she was appointed as the administrator, Jennifer has been
collecting the rent'and dividends from the shares and has been spending it alt on
her famity:: Jennifer refused to distribute the property as-per the letters of
administration. and in fact, stopped talking to any family member who raised a
concern-on how she was handling the estate.
Using relevant statutory provisions and case law, advise Peter and .John on the
appropriate steps to take te recover their inheritance. (4 marks)
- ¢.-The siblings feel aggrieved that their education was compromised and their
standard of living lowered as a result of the actions of Jennifer and Thomas. They
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are wondering if there are any remedies that can accrue personally to their aunt
and uncle, advise them. (3 marks)

QU'E_S’T'I’ON' THREE

Mr. Zuri passed away five years ago leaving behind one hundred (100) acres of land in
Wakanda County. - At the time of his death he was a widower. He was blessed with five
children, -one-boy and four girls. The boy, Diamond was the apple of his father’s eye

being the only son. and first born child of the family. Diamond upon the death of his

father Mr. Zuri, successfully petitioned and was granted Letters of Administration to
the estate of his late father. He then transferred the said property and had it registered
in his name. The process was undertaken secretly without involvement of his siblings
but with the blessings of the elders and the clan. The siblings role in the meetings

‘between Diamond and the elders was limited to ensuring that the elders were well fed
‘and-comfortable. At one point the siblings were summoned at the meeting and told
thatthe said property will:pass to Diamond since they are married their husbands should
give them land and that Diamond should be left to do as he wished with the property.

Diamond has now passed away in a boating accident in Wakanda County Lake. His wife

Mrs. Diamond has commenced succession proceedings in respect of her late husband

which relates to the one hundred (100) acres of land in Wakanda County.

The siblings of Diamond have approached you an Advocate for legal advice on this
matter. -

(a) Discuss having regard to relevant statutes and case law, whether the siblings of
Diamond are entitled to inherit the estate of their late father Zuri. (3 marks)

{b)  Advise the siblings on the specific steps and legal processes to be taken to pursue
their rights to their father’s estate, if any. ' (3 marks)

(c}]  State any 4 grounds.upon which (b) above, would be premised. (4 marks)

QUESTION FOUR

a) Alf died intestate leaving behind two sons, orie daughter and grandson, Omari.
Upon his death, one of his grandson’s Omari 'pe_titic_)ned for letters of
administration of estate of his grandfather Ali as he was eyeing a ten acres prime

" land in Marjakani left by his grandfather. Upon filing the said petition, Omari
started bragging to the friends that he is now a millionaire owner of the prime
land and he even put it up for sale after gazettment of the Petition, His aunty -
Saumu who is the deceased’s daughter, learnt of the petition by Omari and she
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informed. her twe: brothers -Rajab and Safari. Saumu, Rajab and Safari have

. sought your legal services on the way forward.

i, ldentify the application(s) required and outline the procedure to be
followed thereof in securing your clients’ interests. (5 marks)
i, State grounds in support of the application. (1 marks)

- Mr: Cunningbam is a wealthy man who lived in London. For his holidays, Mr.
- Gunningham visited Kenya for two weeks in February and August every year. To

make his stay-easier, he bought land and built a home ih Naivasha and Malindi in

‘Kenya. He hiredStanley to take care of his homes by keeping them cleaning and
gardening. -Stanley also served as his cook and guide when he came for his
‘holidays. He also hired Stability Property Consultants to rent out the Homes to

- tourists when he was not in Kenya.

- M -Cunningham ‘died i September 2021 from respiratory complications arising
~from COVID ~ 19.-He was survived by two-daughters who had never visited Kenya

- and:had nointerest in the property in Kenya. Mr. Cunningham left a will that was
- subjected to probate in London in the United Kingdom. In that will, he

bequeathed the two properties to Stanley.

'Stanley was contacted through his local chief and put in contact with a Mr.

Robmson the sohmtor handhng the distribution of Mr, Cunningham’s estate. He
was informed of the passing of his boss and the wishes expressed in his will. He

- was-instructed to come to your chambers to receive further advice on how to

a.

abtain his inheritance.

Advise Stanley on how he will obtain his inheritance. (4 marks)

+QUESTION FIVE

.' :Méj'or._ﬁustin was urgently sent on'a UN Peacekeeping mission in The Republic of
‘Wakanda. Just before leaving, he told. his fiancée - Alison, in the presence of his

brother-and cousin;” if | die in war, all my earthly possessions shall belong to
you, Alison.”

Major Austin served his time in war and returned back after one year. Two weeks
after retummg, he was involved in a serious road accident and died. Alison is

- desirous of taklng out probate based on the oral will of the deceased and has

approached you. for advice.
fn light of the narratwe . interrogate the will by major Austin and whether it is

stillvalid. (5 marks)
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b. Amber made a will, one day, she got into a fight with one of the beneficiaries
and tore the will into four pieces. A day later after calming down, she put the
pieces together using cello tape. '

In light of the above would you consider Amber’s. will revoked or not? Explain
your answer. (5 marks)

QUESTION SIX

a) Annemarie died in a fatal road accident. She had various properties and also -
owned buses in-the transport industry. She is survived by a son Rick and a minor
daughter - Becky. Her son Rick is faced with the following:

i. The rental properties are going to waste as the tenants are not remitting rent to
him., the bus workers are not sending the daily income from the buses,

ii, The younger sister is bound to be chased away from the international school she
attends for lack of school fees

iii. He needs to pursue a claim for damages arising out of the road accident.

In light of the narrative, advise Rick on the various types of grant to be petitioned
for in respect to the issues he is facing. (6 marks)

b} Mr, Malimali died testate. In his will he had appointed his sister - Matiwaza to be
the executor of his will. He was a widower with three grown up children. Three
years down the line, Maliwaza had not taken steps to start the succession
process, though she kept saying she would do so and that there was no hurry.
She was collecting rent from one of the deceased’s properties and she felt that
if she took out probate, she would not be able to continue enjoying rental
proceeds as the will divided his properties equally among all his children. It is
now four years past their father’s death and the children are tired of waiting for
Maliwaza to apply for grant. They have visited your office for legal advice.
Advise the children on what steps are needed se as to compel Maliwaza to take
out grant. {4 marks)
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