COUNCIL OF LEGAL EDUCATION

EXAMINATION FOR ADMISSION
TO THE ROLL OF ADVOCATES

ATP 108: COMMERCIAL TRANSACTIONS

TUESDAY 25™ OCTOBER, 2022

DURATION: 3 HOURS.

Instructions to Candidates:

(a)

(b)
(c)
(d)
(e)

This paper contains SIX (6) printed pages including the cover page, with a
total of Six (6) questions.

Candidates MUST answer FIVE (5) questions.

Question ONE is compulsory and carries 20 marks.

All other questions carry 10 marks each.

Answers MUST be supported by relevant case law and statutory provisions
where required.

PLEASE TURN OVER
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"QUESTION ONE

a) Vezanda Salt Company Limited is a salt making company based i Eastern Kenya
region where it controls a large portion of the market share. in its most recent Strategic
Plan, the shareholders of the company approved the expansion of its business to cover
for the first time; the Western Kenya Market in order to improve on its profits. The
market share in the Westem Kenya region is currently dominated by Mazobo Salt
Company Limited. After many“ weeks of unsuccessfully trying to break into the Western
Kenya market, Vezanda Salt Company Limited has been advised to enlist the support of
local distributors.

Draft a standard distribution agreement that the company could use to approach the

local distributors for purposes of penetrating the market. (5 Marks)

bj In addition to enlisting local distributors, the management of Vezanda has approved
an aggressive marketing campaign of their product in the Western Kenya region. It has
identified a local marketing company and proposed a joint venture coltaboration with
it in order to successfully expand into that market.

Write a legal brief detailing the documents that will be required by the Competition
Authority of Kenya to actualize the collaboration. (5 Marks)

¢} The Kenyan oil and gas sector has been growing steadily over the years following
discoveries of huge oil deposits ih several parts of the country. Vifusi Company Limitéd
and Lombi Company Limited are local companies operating in the country and their

annual turnovers are Kshs. 850 million and Kshs. 550 million shillings respectively. Vifusi
Company Limited wishes to combine operations with Lombi Company Limited in order

to be able to-compete favorably in terms of government tenders with foreign companies
currently dominating the Kenyan market.

Advise Vifusi Coimpany Limited and Lombi Company Limited on the regulatory
requirements for their new entity under the Competition Act, 2010 and whether or
not they qualify for exemptions. (5 Marks)
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d) Vifusi Company Limited has hired your law firm to guide it in the process in 1(c)
above. it has mstructed you to conduct legal due diligence prior to entering negotiations
with Lomnbi Company limited.

Explain the importance of legal due diligence and prepare a checklist to assist you
conduct the exercise. . (5 Marks)

QUESTION TWO

Frida is a wealthy Kenyan investor living and working in South Africa. During her
vacatxon she decided to visit her former High School located in Northern Kenya to
remmd herself of the hardship she underwent while going to school. It was during her
V151t that she encountered the reality of many school girls missing several days of school
every month due to lack of sanitary pads. Frida also read several reports, which
conmstently showed that the problem of sanitary pads was persistent in the region and
that it Had adversely affected the performance of the girls. She is motivated by the
fact: that education is the greatest equalizer in life. She believes that, if she provides
samtary pads to the glrls they would not be forced to miss school and their performance
would 1rnprove Frida has booked an appomtment with you to discuss the practicalities
of her plans before implementation.

a) Advise Frida on the type and characteristics of the vehicle she should incorporate
for purposes of distributing sanitary towels in schools in her region. (4 Marks)

b) Suppese Frida opted to register a trust under the Trustees (Perpetual succession)
Act, Analyze the particulars that should be included in the application for its
incorporation. (3 Marks)

¢) Frida would like to use the Real-Time Gross Settlement (RTGS) system for making
payments to her suppliers for sanitary towels being supplied to schools on a
monthly basis.
Advise hier on the benefits of this payment mode. (3 Marks)
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‘QUESTION THREE

Skrull T.ééhnbldé%esﬂLl'fnitéd’is- a limited liability company incorporated in the Republic
of Kenya. The company has recently fallen on hard times and is unable to service its
debts as they come due. One of the company’s shareholder, Danvers, has gotten wind
that the company wishes to offer up several prime parcels of land which it owns as
security to its various creditors. Danvers is not well versed in matters law and now
seeks your adwce Advise hlm on the following: -

_ ) Pursuant to Sectlon 625 of the Insolvency Act, what is the altemative to
admlmstratlon and what does it involve. (3 Marks)
b) Explaln the primary ob}ectwes of administration of a company? (2 Marks)

) Danvers has been ad\nsed that the company is also considering voluntary
hqmdatwn ]nstruct Danvers on the content of the statutory declaration to be
sworn. by the directors. {2 Marks)

d) _Da_nv.ers further advises you that he is not a fully. paid up shareholder in the
co'fr.i_rt}pany. | As such, he wishes to know whether he qualifies to make an
@pp_li_ca_ti_on to the court for compulsory liquidation and if there are any
quéﬁﬁcat'ion's to the said Application. (3 Marks)

QUESTION FOUR

a) Salome has received admission to an lvy League University for her Masters studies
and must register by January 2023 in order to secure her position. Unfortunately,
her application for a fully paid scholarship was unsuccessful. Salome is keen on
-securin'g a loan from.a financial institution which ‘has reques‘t'ed her for some
is a farm house in their rural_home‘

Advise Salome on whether she may present the farm house to a financial
institution as security and what details, documientation and its features are
needed for this form of security. (6 marks)
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b) Compatiies require finances so as to remain afloat in their operations. Shupavu
{industries is a large ‘indigenous manufacturer of non-alcoholic beverages. The
companyhas-unveiled its Strategic Plan under which it intends to have at least

- 30% of the market share in Kenya. This will require at least a Kshs. 10 billion
investments in the manufacturing plant, bottling plants and its distribution
- facilities. The company has also over 300 acres of land in Kisumu and an
- operaticnal manufacturing plant.
Discuss the various ways in which Shupavu [ndustries may pursue to raise

additional capital as it seeks to expand its operations. (4 Marks)

QUESTION FIVE

a) Malikuu is a robust and dynainic entrepreneur with a good knack for taking
advantage of calamities to establish and profit from new businesses. Ih January

of 2021, Malikuu learnt about the COVID 19 virus from his friend in China. He
went online and leamt that the virus was quickly spreading to other countries
and it was just-a matter of time before the same reached Kenya. As a result of
_.this information, Malikuu registered a business for importing face masks and

" sani_i:izers for the local market at a time when the virus had hot spread to Kenya.
Wifhin a few months, the virus reached the country and soon thereafter the
gdﬂ_zemment mandated, among other things, the wearing of face masks and the
usé of _sam‘tizéré in order to control the spread of the virus. Malikuu made a lot

of money s'e{li_ng_ _hié imports.at the peak of the pandemic. in Septefnber 2021, he
ordered another big supply of face masks and sanitizers after it emerged that
the virus was mutating very first and may be around for a while. Unfortunately,
due to the d__is_co'\?ery of a vaccine, many poputations developed herd immunity
and the virus was no longer severely potent. The government, motivated by
economic reasons, promptly removed the mandate to wear masks and use of
sanitizers. As a'result,_ Malikuu made great losses and fell into a deep financial

crisis to an extent that he was unable to pay his debts and his creditors were
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concerned. Malikuu has been sued by creditors and has visited your office for a
solution onhow to satisfy his creditors without eéxposing himself to civil suits.
Advise Malikuu on options available to him under these circumstances.
' (4 Marks)
b} Malikuu has requested you to prepare a bankruptcy petition. Briefly describe the
- documents which should be attached to the petition before filing it? (3 Marks)
¢} Which additional information will you require from Malikuu in order to prepare
the bankruptcy notice. (3 Marks)

QUESTION SIX

Vincent and Mike are both graphic designers. Vincent has been 'co_ntrac_ted' by a local
bank ‘to-design for them a new logo as part of their re-branding initiative. Vincent
approaches Mike -and' requests. hilm to work with him in this project. They have both
comie to your-law offices for Advice.
a) What clauses shall you include when drafting their partnership deed.
o (3 Marks)
' b) “Vincent and mike choose Ugatuzi designs as the name of their organization,
o What parttculars will be submitted to the registrar upon registration.
(3 Marks)
¢ Mike and Vmcent use their personat computers when working on the project,
"”'smce partnerlng they have.acquired a projector which they intend to use for
their presentatmns Mike takes the projector home and uses it to watch
| ':mowes Advice Vincent on Mike’s actions. (1 Marks)
| d) -After the commencement of the project, Vincent approaches his Aunt, Linda,
& busmess woman, seeking Kshs 100,000/= to cover their costs. Linda is of
~'the opinion that in exchange for the maney, she would want to be part of the
“businiess Vincent operates with Mike. Mike is worried that Linda is not a
graphic designer and she may not comprehend the nature of their business.
Advise Vincent, M]ke and Linda on the type of partnership that could
achieve Linda’s proposal and address Mike’s worries and why? (3 Marks)
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