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This paper contains SIX (6) printed pages including the cover page, with a
total of Six (6) questions.

Candidates MUST answer FIVE (5) questions.

Question ONE is compulsory and carries 20 marks.
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where required.
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"QUESTION ONE
Okundo was sued for trespass into the parcel of land in which he resides with his family.
He promptly instructed Kalweso, the Managing Partner of the Firm of J Kalweso &
Associates Advocates to act for him in the matter. Okundo was subsequently served
with an interim order requiring him not to trespass or enter into the disputed land
pending the hearing and determination of the case. The Order amounted to being
evicted from his premises, where he resides with his family before all relevant evidence
has been presented and evaluated by the court. The interim order was issued after
Kalweso failed to inform Okundo of the application for interim relief by the Plaintiff,
or even respond to that application.
Upon being served with the ofder, Okundo promptly headed to the Firm. The
Receptionist informed Okundo that Kalweso was away and he would have to wait for
about an hour. He tried to call the Advocate who neither picked the phone call nor
called back. He had actually been constantly trying to call Kalweso the previous two
days-without his calls being picked, or the Advocate calling back.
As a cost cutting measure, the Firm shares jts office with a-salon. As Okundo sits at the
reception, he is constantly interrupted by staff and clients of the Salon as the two
enterprises share the waiting room.
Kalweso finally arrived and Okundo was ushered in to meet her. He is directed to sit on
a rickety chair and had to balance himself to avoid falling. The table separating him
and his Advacate is also wobbly, and he is concerned that some files placed on it may
fall down. Without any greeting or welcoming gesture, Kalweso shouted at Okundo
informing him that he opted not to attend court or handle his matter as he had dectined
to pay legal fees.
The altegation was a shock to Okundo who had promptly settled the invoice that had
been sent to him. Nonetheless, Kalweso was not aware of the payment since she does
not maintain distinct and updated client accounts records. in addition, she maintains a
single Firm Bank account in which all transactions including payments by clients are
made into, and thus failed to take note of the payment by Kalweso. It is only after
Okundo insisted that he made the deposit payments and would actually provide his Bank
transaction slip evidencing the deposit that Kalweso calmed down.
Disgusted by the turn of events, Okundo demanded that he be given his file to enable
hin get altemative legal representation. After leaving the Firm, Okundo suibsequently
conducted an online search on Kalweso at the Law Society of Kenya website and
reallzed that she had not even taken a practicing certificate for the previous three
years. )

conduct or omissions of Kalwes__o that arm}uﬁt to unprofessmna[ conduct rather than

professional misconduct. {4 marks)
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(b)If Okundo: opts to-file a suit in Court for negligence, discuss the particulars that he
has to prove for the tortious claim to succeed. (3 marks)
{c)Suppose - -Okundo . institutes proceedings against Kalweso at ‘the Advocates

Disciplinary- Tribunal -and she is found guilty of professional misconduct. What
punishment is she likely to be subjected to? (5 marks)
(dy What is the rationale or justification of the statutory and regulatory requirements
that only persons qualified as advocates should provide legal services? (8 marks)

QUESTION TWO

s’Wakih Jitegemee Kamili was admitted to the Roll of Advocates on 23/11/2021 by the
first female Chief Justice of the Republic of Kenya. He had very high hopes and planned
to-get a placement at the prestigious city law firm of Kula Yote & Company Advocates
where hehad undertaken his pupillage programme. He had served with high degree of
diligence and- commitment and had been promised employment. Since admission, no
favourable:word on-the prospects of a job placement is forthcoming from the firm or
other-qudrter. He has resolved to start his own law firm effective 1/1/2023 although
he-does not have capital and does not see any forthcoming. He is moving forward by
faith but plans to secretly borrow and invest in the law firm, any clients’ funds that
comes in first.

' '(a”)" State at least four ftems he has to put in place notwithstanding lack of capital,
if he i3 to avoid running into trouble with the Law Seciety of Kenya. (4 marks)
(b) Should he receive and proceed to secretly borrow client money, what are some
of ‘the professional miscenduct charges he is likely to face at the Advocates
Disciplinary Tribunal. State at [east three and explain the rationale for each.
: (6 marks)

QUESTION THREE

a. James Hotboy (JH} is a brilliant legal mind. He is currently working as a State
Counsel in the Office of the Attorney General. He has a thriving legal practice,
'where he practices, on ‘the side and is rolling in the monies. He is also the
chairperson and legal advisor of Masaa society which is notorious for critiquing
the government of the day. Masaa Society consistently sues the Govermment and
JH in his capacity as legal advisor takes up the matters in his law firm which he
‘then attends to in consuit with his second in command, Counsel Geshi Hotgal.

Discuss the ethical issties arising from the above scenario making reference to
relevant Statutes, (6 marks)
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b. Lucky Kijana is. a wealthy young millionaire who recently inherited two vast
- properties in the leafy suburbs of Nairobi from his deceased tycoon father,
Unfortunatély, Banki Big is suing him. Banki Big claims that his father charged
the two properties to it in exchange for a massive loan of which loan is still
outstanding. Banki Big wants its money back.

Lucky Kijana approaches Advocate Mjanja Mwepesi (MM) and enters into an
agreement for legal services. Advocate MM assures him that he will ably
represent him, and keep him abreast of all the proceedings. He tells Lucky Kijana
- to rest easy because he has never lost a case. He enters appearance in the matter
- and despite beingserved, he neither makes any court appearances nor file any
- submissions. Since-the suit is undefended, Judgment is rendered in favor of the
~bank. Lucky Kijana is in utter shock when he is informed that auctioneers are at
.-:::-._:hi's_'-:.'p'_roperties waving a Court Order. His attempts to reach Advocate MM are
- futile. His shock-escalates further when he is reliably informed that Advocate MM
- ~drew up’the charge documents for Banki Big and is still the advocate the bank
- uses for its conveyancing transactions. Lucky Kijana has come to you, a newly
“admitted advocate with great passion in professional ethics and practice.
Explain to Lucky Kijana the ethical issue that faced Advocate MM when Lucky
Kijana approached Advocate MM to represent him against Banki Big. (4 marks)

QUESTION FOUR

Cornelius, a Partnerat CSM Advocates is in the process of preparing a legal fees invoice
in respect to a matter in ‘which he is representing his client in a joint venture project
with-a Chinese Corporation. Under the joint venture agreement, his client will provide
his parcel of land situated at Parklands, Nairobi, in which the Chinese Corporation will
construct apartments. In retumn, his Client will be granted 40% shareholding in the
development.

(a) Evaluate th'e'facto'rs that Cornelius will put into consideration in the preparation of
the invoice, assuming that the charging is not below that prescribed by the
Advocates Remuneration Order. (5 marks)

(b) Comelitis has developed a Legal Fees Charging Policy for the Firm. Part of the Policy
is as follows:

“The Firm encourages conclusion of retainer agreements with our corporate
clients. Under the retainer agreements,. regular corporate clients will be charged
4t 70% of the fees prescribed under the Advocates Remuneration Order. Charging
" of legal fees may be on an hourly basis. Fees may-also be charged on the basis
of the value of the subject matter. The staff of the corporate clients who refer
matters to us will be given a token in the form of 10% of the fees earned. The
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Firm will require clients to consent to it retaining a further 2% of the amount

awarded: in:successful suits. For purposes of motivating the Firm staff, they will
 be- awarded -a bonus if the annual net earnings are in excess of Kshs
-30,000,000:00, but this undertaking is not to be contained in any retainer
agreement with our clients.”

Assuming that Cornelius proceeds to enter into retainer agreements with various

clients under the above terms, evaluate the implication of such agreements on

the professional requirements of Cornelius. (5 marks)

QUESTION FIVE

At her inaugural Advocates Admission ceremony on 23/11/2021, Kenya'’s Chief Justice,
Lady Justice Martha K. Keome delivered an address titled “AN IDEAL LAWYER” to the
500-strong Newly Admitted Advocates. Part of her reflections were as follows: -

“An Ideal Lawyer is one driven by and conduct themselves in conformity with
‘values of Professional, Personal and Social Ethics. |

We invite you to breathe life and spirit to the Constitution, which includes
living by higher standards of Lawyering. It means as lawyers, you must be part
of the process of developing the constitutional decreed Indigenous Social
Justice Jurisprudence. That is what we aim for in the judiciary. To get to this
Indigenous Social Justice Jurisprudence, you must avail to judges and Jjudicial
officers, arguments and relevant legal materials on the latest learning in the
law that would help develop this indigenous jurisprudence, You must be part
of the solution to the problems that we face of case backlog and delayed
delivery of justice by ensuring that we abandon the old-age practice of
adjournments that delay the hearing of cases...”

{a) You are committed to assisting the courts in this quest to develop Indigenous
Social Justice Jurisprudence and decide cases in a timely manner. How will you
exhibit this commitment while representing an accused person in a highly
emotive murder trial before Justice Kaa Ngumu, known for occasional temper
flares. during such proceedings? {6 tarks)

{b) Notwithstanding your commitment to assist the court in developing Indigenous
Social Justice Jurisprudence and expeditious disposal of cases, explain at least
two obligations to your client that you canhot compromise. (4 marks)

Page 5 of




"QUESTION SIX

a. The continued protiferation and unpredictable nature of the social media
platforrs. presents both opportunities and challenges to the legal profession.
Aware that social media is potentially perilous to advocates, the Law Saciety of
Kenya (LSK) Code of Standards of Professional Practice and Ethical Conduct
spemﬁcaliy cautions advocates regarding diverse issues in respect to their use of
such platforms.
Making reference to the regulation of the legal profession in Kenya under statute
and other regulatory fnstruments, highlight the emerging issues that advocates
should be cautious about, or refrain froim, in their use of the social media.

(5 marks)

'b. Stuart Henderson Britt, ‘a Canadian marketing author once said:

“Domg business without advertising is like winking at a girl in the-dark. You know
- whatyou are doing but nebody else does.”

_wha.t g.thica-l considerations should advocates comply with when advertising?

(5 marks)
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INSTRUCTIONS TO CANDIDATES

1. Enter the Unit code, Subject of the Examination, Admission Number and Date in the spaces
provided. The admission number should be as it appears on the Examination Card.

2. Do not write your name anywhere in this booklet.

3. Attempt each question on a fresh page of the booklet.

4, I an additional booklet is used, it MUST be fastened at the END of this booklet.

5. Insert in the column headed "Question Number' the numbers of questions answered in the
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