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DURATION: 3 HOURS.

Instructions to Candidates:

(a)

(b)
(<)
(d)
(e)

This paper contains SIX (6) printed pages including the cover page, with a
total of Six (6) gquestions.

Candidates MUST answer FIVE (5) questions.

Question ONE is compulsory and carries 20 marks.

All other questions carry 10 marks each.

Answers MUST be supported by relevant case law and statutory provisions
where required.
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QUESTION ONE

Ms. Stenton and a group of 4 friends (Andy, Martin, Dorothy and Liz) had completed
their Master Degree programme from the University of Pretoria. Ms. Stenton finished
top of her class and had received a job offer from Oracle Limited. Her starting salary
was USD 2,500 per month. To celebrate this achievement, Ms. Stenton invited her 4
friends for a holiday in Kenya. They contracted Boon Adventures Limited (“BAL"), a
tours and travel company based in Nairabi, to organize their trip. Upon afrival at Jomo
Kenyatta Intemnational Airport, they were received by Mr. Kasimu, BAL’s
representative. He drove them to Naivasha Flamingo Lodge (owned by Maisha
Enterprises Limited} where they were to stay for 5 days.

On arrival, Mr. Amini gave Ms. Stenton’s group a briefing on the main activities and
attractions available at the Lodge. He mentioned to them that they should not walk
outside their cottages at night when unaccompanied as there were wild animals that
wander into the Lodge’s compound. They should call the Lodge’s reception for a guard
to accompany theim. They were also informed that they should only walk on designated
paths.

That evehing, at around 8:30pm, after Ms. Stenton and her group of friends had had
dinner in the main reéstaurant, they walked to their cottages accompanied by a guard.
Ms. Stenton and Mr. Andy walked slower than the rest of the group and were left behind.
They were having an animated discussion about climate change that had led to Lake
Naivasha waters breaking their banks into the Lodge. Ms. Stenton noticed some
movement in the bushes nearby. She moved closer to find out what was causing the
movement. She noticed a baby hippopotamius. Out of excitement, she took out her
mobile phone and started taking pictures. Suddenly, she heard Mr. Andy shouting at her
to run! However, before she could react, she was attacked by the mother hippopotamus
and trampled upon.

Andy ran'to his cottage to call for help. It took 30 minutes for an ambulance to get to
the scene. The Lodge’s representatives looked helplessly as Ms. Stenton writhed in pain.
They had no first aid kit or bandages to help reduce the bleeding. Upon arrival at the
hospital, Ms. Stenton was pronounced dead. The pestmortemn report by Dr. Arusha,
showed that the cause of death was due to blunt force trauma and excessive bleeding.

The firm of Unknown and Co Advocates has been retained by Ms. Stenton’s parents, Mr.
and Mrs. Smith to pursue a claim arising from the death of their daught'er._ You have
been working in the firm of Unknown and Co Advocates and have been asked to handle
the brief.

a) Draft a case analysis in this context. (10 marks)
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b)

c)

Draft the opening statement you would make at the start of the trial. {5 marks)

Assliming you represent the Lodge in the suit filed by Mr. and Mrs, Smith, draft
five (5) key queéstions you would ask Mr, Andy in cross examination. Assume that
1_nt_rodugtory questions have already been put to Mr. Andy. (5 marks)

QUESTION TWO

Absalom éppro_&;’_Ches" you immediately you are admitted as an advocate of the High Court

of Kenya seeking to retain you in a claim he has against Soft Africa Ltd. a software
vending company for which he has beeri providing web designing services.

~a)

You ‘have invited Absalom to your office so that you can carry out a client

- interview. Explain three (3) core component that you will include in the client

b

interview to make it most effective. (3 Marks)

n: the course of the interview, it emerged that Absalom had designed three
_'webs1tes for law reporting for which he had raised an invoice of Ksh. 1,500,000/-

- _that..ha_c[. remame_d unpaid for about 2 years. Absalom had sent out two reminder

letters, but there had been no response. At one time, he went to the Offices of

Soft-Africa Ltd. in Nairobi, where Alexander, the manager, offered to pay him
Ksh. 1,000,000/ - as part of the outstanding debt, but Absalom declined the offer,

Since then, he has tried to contact Alexander by telephone, but has been unable
to reach him as Alexander refuses to pick his phone calls.

With the documents supplied to you by Absalom including his witness statement
at hand, you have now filed a suit at the Resident Magistrate Court-at Milimani
and the matter is corning up for hearing. Chat out your examination-in-chief of
Absalom as your first withess that would adduce all ‘the relevant evidence
necessary to prove his claim. (5 Marks)
Explain why it is not. always necessary to carry out re-examination and elaborate
the circumstances that would lead you to carry out re-examination after the

advocate of Soft Africa Ltd. has conducted his cross-examination. (2 Marks)

QUESTIDN THREE

Upon being admitted to the bar, you joined the firm of AML LLP. The firm of AML LLP
has been handling an arbitration dispute on behalf of the GDK, a State Corporation in
Kenvya. The Claimant in the arbitration dispute is Universal Limited, represented by the
firm of Okub & Co Advocates. Universal Limited is mcorporated in the Seychelles and
has only been in Kenya to implement the tender wan from GDK for the construction of
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roads in Makueni County. For this reason, Universal Limited’s main assets are not in
Kenva.

Upon eonclusion of the arbitration proceedings, the Sole Arbitrator, Mr. Tom detivered
his Final Award on 25 July 2022. Upari collection of the Final Award, you note that the

Claimant has been awarded USD 17.5 Million together with interest at the rate of 12%

from the date of the Final Award to the date of payment in full. The Claimant has also
been awarded costs of the arbitration proceedings. In the course of reviewing the Final
Award, you note that the Sole Arbitrator dealt with and dismissed a Counterclaim and
proceeded to award costs of the dismissed Counterclaim to the Claimant. When you
peruse the S_tat;eme__nt of _De_fe__nce filed by AML LLP, there was no Counterclaim pleaded.
You have also noted that the Sole Arbitrator made an award of USD 1.2 Million on a
claim that was not within the scope of the arbitration agreement or the pleadings by
the parties. The'parties had agreed to reserve a right of appeal on points of law against
the Award pursuant to Section 39(4) of the Arbitration Act.

GDK’s ‘Corporation Secretary calls you in a panic stating that Universal Limited has
obtaified a decree arfsing from the Final Award and is in the process of execution to
recever the fru1ts of the Final Award. in this regard, Universal Limited has obtained a
gamishee. order nisi whose effect is to freeze all GDK’s bank accounts. The Corporation
Secretary mforms you that the effect of the freezing of GDK’s bank accounts is that
GDK will be unable to pay salaries of its mare than 1000 members of staff or meet its
recurrerit obllga_tlons

GDK’s:Carporation Secretary has given yaou instructions to move to the court to stay the
execution pending appeal. The application has been filed.

Draft Skélef_.oh' Arguments for-;.ﬁﬁ_ng in court in support of an application for stay of
execution pending appeal. ' (10 marks)

QUESTION FOUR

By -an Originating Summons filed at the High Court by the Ethics and Anticorruption
Commiission (EACC) pursuant to section 55 of the Anti-Corruption and Economic Crimes
Act, ZO03(ACECA), Frank, a former legal officer of the Kenya Medical Supplies Authority
(KEMSA) has been accused of possessing illegally acquired and unexplained assets,
which ‘thé EACC warits forfeited to the state. The Court has placed a temporary
injunction on the property prohibiting any transfers by Frank of properties under his
possession until the matter is finally determined.

Frank approachesMartm, who previously worked at KEMSA as a legal officer and is now
a partner at Extra-legal Advocates, to represent him. Extra-lLegal Adveocates has a
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number of matters that it is handling on behalf the EACC at the High Court, though
none of them is being addressed personally by Martin.

From their previous interactions at KEMSA and the discussions within members of the
taw firm, Martin knows that Frank had amassed a lot of wealth when he served as the
chief accountant at KEMSA and would, therefore, be a good client to the firm.
Moreover, in the courseé of their engagement, and as the suit progresses, Martin
discovers that Frank has been secretly transferring some of the property to his three
brothers in order to-avoid the risk of losing everything shoiild the Court rule against
hitn.. Also; Frank has told Martin that he knows one of the three judges on the bench
and-has hinted that he was willing to connect Martin to-him so that they “could discuss
how best: to deal with-this matter.” He has moreover instructed Martin to seek the
recusalof one-of the judges, whom he feels will not be favorable to his case; having
previously dated the judge’s wife when they were in neighboring secondary schools.
Currently, the wife of that judge has filed for divorce and the matter is pending in
court.,

in order to make the recusal application successful, Martin writes an article in one of
the dailies. suggesting that a judge who sit in the anti-corruption division is emotionally
unstable because of some matrimonial issues, and during one of ‘the hearing dates, the
issue of that publication is brought up by another judge on the bench. Martin is asked
to retract and apologize, but instead of doing so, he tells the Court that “the nature of
their role is such that they must develop a thick skin, and in any case, what he wrote
is actually true”. |

a) Elaborate on the cab-rank rule as applicable in this case and discuss three (3)
particular grounds that should have legalty led Martin to consider not taking it

up, or to recuse himself even after having accepted the brief. (6 Marks)
b} Examine the aspects of contempt of court that have arisen in this case and how
they may be dealt with under the relevant law. 4 Marks)

QUESTION FIVE
In Quick Enterprises vs- Kenya Railways Corporation, Kisumu High Court Civil Case No.
22 of 1999, the court held:

“When preiiminary_po'ints are raised, they should be capable of disposing the matter
primarily without the court having to resort to ascertaining the facts from-elsewhere
apart from looking at the pleadings alone.”

With the help of relevant case law, anatyze any five circumstances that would yield a
positive affirmation of a preliminary objection. (10 Marks).
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‘QUESTION SIX

You are a newly admitted advocate to the Kenyan bar and have been requested by the
lead advocate in the firm to which you are attached to represent Alfred, a longstanding
client of the ﬁrm ina matter where he seeks to recover an insurance claim for the loss
to his shop caused by ﬁre It comes to your attention that Alfred has had a long-term
engagement with these ifisurers with a number of his other properties still insured by
them.

-a) Write a brief'-a:dvi_sihg Alfred on three alternatives-he should consider for settling

this dispute and highlight-to him the role you will play in the process as his

advocate in case he opts to pursue either of these options. {6 Marks)
b} If this matter goes.into litigation, examine the core rules of advocacy that will

- guide you in the assignment as an advocate, (4 Marks)
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REGISTRATION NUMBER:
Write on both sides of the paper Questions ...L.
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