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TO THE ROLL OF ADVOCATES.

ATP 101: CRIMINAL LITIGATION

MONDAY 24™ OCTOBER, 2022.

DURATION: 3 HOURS.

- Instructions to Candidates:

(a)

(b)
(c)
(d)
(e)

This paper contains SIX (6) printed pages including the cover page, with a total
of Six (6) questions.

Candidates MUST answer FIVE (5) questions.

Question ONE is compulsory and carries 20 mariks.

All other questions carry 10 marks each.

Answers MUST be supported by relevant case law and statutory provisions where
required.

PLEASE TURN OVER
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_ QUESTION ONE

Mzito is a wealthy business man and the Managing Director of Usiku Sako Limited. On
Friday morning, he learnt through the Director of Criminal Investigations and Office of
Director Public Prosecution (ODPP) official twitter handles that the infamous Kamata
shortlist was out. His name and that of Usiku Sako Limited, were included in the list of
persons to be charged with the Mzinga water scandal that had dominated the news for
the last few months. It was widely reported in the media that about Kshs 5Bitlion had
been swindled in ‘money heist’ style. It was alleged that his company Usiku Sako Ltd
received Kshs 1.5 Billion which had been distributed to several accounts in a record 2
days. The ODPP indicated that Mzito and Usiku Sacco was to be charged with Fraudulent
Acquisition Contrary to Section 45 (1) (a) as read with Section 48 of Anti-Corruption and
Economic:Crimes Act No 3 of 2003.

At-the time of receiving the news, Mzito was on his way to Wilson Airport for a planned
weekend getaway on a pnvately chartered jet with his gIrlfnend Clande. Upon
receiving this news, he contacted you his lawyer seeking advice. He has agreed to pass
by your office for advice.

Mzito informs you that he was expecting investors fror’n Venezuela on Monday into the
country for a mining investment deal in Kwale County, He informs you that, it is very
important for this deal to be completed before the new government is sworn into office.
[t has been the practice at the Anti-Corruption Court that the Magistrates grants cash
bail up to a third of the amount in issue; in this case, Kshs 5 Billion. Mzito is
apprehensive that he would not be able to raise such an amount as he did not have it
in his bank account. He has instricted you to represent him,

&) With aid of statutory provisions and decided cases evaluate and advise Mzito on:
i) The entire process of Bail and Bond at the Magistrate Court, (4 Marks)
ii) The events that will unfold during arraignment should he be arrested.
(4 Marks)
b) Dunng the arraignment, the Chief Magistrate granted your-client bond of Kshs 50
Million with an alternative surety of Kshs 150 mi illion and.indicated that the Court
was functus officio. Mzito informs. you that he is unable to raise the amount.
Draft the main application. - (12 Marks)

. QUESTION TWO

Villagers in Mtaa Safi were awoken by news that the body of Mashaka, whe had been
missing for 2 years and feared dead had been found at the nearby forest. A young boy
aged 12 had found a note crafted indicating the location of the body.
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Palice retrieved the body and an autopsy and DNA tests confirmed it was Mashaka 's.
They commenced-investigations leading to the arrest of Dudu aged 17 years, Baya aged
16 years and Joka aged 20 years, Mashaka's friends. They were charged with the
murder as they were last seen with him. The murder weapon was not recovered.

On arralgnrnent in court, and before plea was taken, Dudu and Baya approached the
pmsecutor In return for a lesser charge, they were ready to provide vital information
mcludmg the location of the murder weapon and testify against Joka. They claim Joka
planned and eXecuted Mashaka. Their role was to facilitate the concealment of the
body. They were prepared to share the motive for- Joka's actions.

a) Citing. relevant -provisions of law, evaluate the options availabte to the

Iprosecutor. (5 marks)
b) Evaluate the law and procedure the Court follows in the process of plea
~ agreements. (5 marks)
QUESTION THREE

‘Matovi, an Advocate of the High Court of Kenya was employed as a Registrar of Titles
‘and:stationed ih Kilifi county. During his normal duties, he received documents from
Survey of Kenya department in Kilifi for the registration of land LR MN/VNJJ/201. The
land that was being sold: belonged to a Kizito Mnazi a Company duly incorporated in
2010, The title documents for LR MN/VNJJ/201 were signed and executed in 2008 by
the said Kizito Mnazi Company Limited. In June 2019 Kizito Mnazi Company limited was
seeking to sell the land to Jisaidie a self-help group in Kilifi county and needed to have
the transfer registered in their name before they could transfer the balance of the
purchase price. The officials had signed the transfer documents. Matovi registered the
title in the name of Jisaidie self Help Group after satisfying himself that Kizito Mnazi
Company was a duly registered company and that all the paper work was in order.

Few months after effecting the transfer, Maji Mingi, a businessman and a resident of
Kilifi County, was alarmed on seeing that there was an attempt to put upa fence over
his property LR MN/VNJJ/201. He confronted the persons putting up the fence who
informed him that they were the rightful owners of the land. He reported the issue to
the _DCI ofﬁces in Matiridi. Investigations were conducted and it turned out that Maji
Mmg[ was: duly registered proptietor of the LR MN/VNIJ/201 and have a genuine title
issued to him in 2003. Investigations further established that the Registrar could not
have detected that the land belonged to two persons with the later title issued to Kizito
Mnazi Company being equally genuine. Matovi recorded his statement and the
Directorate of Criminal Investigations (DCl) officers were satisfied with the response
given. They assured him that he would not be charged. The file was forwarded to the
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office of the Director of Public Prosecitions {ODPP) by the DCI. Upon receipt of the file-

by QDPP, it turns out-that the Prosecutor who was handling the file and Matovi were
school mates: There was a grudge between Matovi and the Prosecutor overa girl during
their Campus days. The Prosecutor recommended that the Registrar be charged. The
evidence mdlcated that Matovi ought to have been aware that it was not possible for

Kmto Mrtazr to own LR MN NNJJ /201 as the company was incorporated in 2010 yet the

title was reglstered in the name of the company in 2008. Matovi was charged befare
the Mahndl Chief Maglstrate who happens to have been the cause of the grudge between
him the Prosecutor, Matovr is aggrieved that he is not tikely to get a fair trial and that
the decision of the Director of Public Prosecution was driven by the grudge and not an
evaluation of the facts and the law. He approaches you to represent him. You wrote a
lettér tothe ODPP for review of the file and no response has been forthcoming for the
last six months despite follow ups.

Preparethe sibstantive Application to secure the interest and rights of Matovi.
{10 Marks)

QUESTION FOUR

Marcus Brutus: was a:civil servant working in a State Corporation since 2001, He rose
through- the -ranks ‘and ‘became the head of procurement in 2008. In 2014, he
approached Cleopatra‘a potential supplier of executive office safes which were needed
for the MD’ s office at a .cost of Kshs. 70 million. Brutus privately received Kshs. 10
million to-ensure that the tender was awarded to Cleopatra s company. The money
was.deposited in cash to his bank account in Karen in October 2014.

The' tender comm1ttee ‘comprising of six members was advised by Brutus to award the
tender to Cleopatra The tender committee flouted the Public Procurement and Asset
Dlspesal Act2015 by failing to consider that the company by Cleopatra had not met the
mandatory reqmrements for a direct procurement. The State Corporation paid Kshs.
70 million to Cieopatra s account. Following an audit query, the matter was reported
to" Directorate of Criminal Investigations who commenced investigations in 2017.
Invesﬁfgaﬁions révealed that Brutus, Cleopatra and the tender committee were
culpable.’

Section 39 of the AT 1___C0rrupt1on and Economic Crimes Act, 2003 provided that.a person
is guilty of an. offence if the person corruptly receives or solicits or corruptly agrees to
receive or solicit a _ben_e_f]t_.:qr corruptly gives or offers to give or corruptly agrees to
give or offer a benefit. On 23" December 2016, the president assented to the Bribery
Act 2016 which had a commencement date of 13t January 2017.

Under:Section 23 of the Bribery Act, 2016, the Anti-Corruption and Economic Crimes
Act;72003 was ‘amended by deleting Section 39. Section 27 of the Bribery Act provides
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~ that any investigations or prosecutions er court proc‘ee‘dfngs instituted before
commencement of the Act should be instituted and continued under the Bribery Act
2016.

Section 5. of the ..Bribery Act 2016 provides: A person comynits the offence of giving a
bribe if the persorvoffers, promises or gives a financial or other advantage to another
personwho knows-or believes the acceptance of the financial or other advantage would
itself constitute the improper performance of a relevant function or activity.

Section 6-of the Bribery Act 2016 provides

1) A person commits the offence by receiving a bribe if:-
a) The person reqiiests, agrees to receive or receives a financial advantage
'_"'iht'endin'g that in consequence a relevant function or activity should be
performed rmproper[y whether by that person receiving the bnbe or another
person

Brutus and Cleopatra leamnt through social media that Directorate of Criminal
!nvestlgatlons had forwarded the file to the Director of Public Prosecutions with
recom endation that they be charged. They are greatly apprehensive that they might
be arrested and chargecl They disclose to you that indeed they had a transaction of
Kshs. 10 million. However, that money was for supply of building materials for an
apartment that Brutus was constructmg They approach you to represent them and
instruct you to give them an opinion.

‘a) With aid of statutory provisions and decided cases, evaluate all the possible
charges and counts against those found cuipable. (5 marks)

b} Assuming that the DPP consents to the charges proposed by DCl and directs the
arrest and prosecution of Brutus, Cleopatra and the tender committee members,
evaluate the possible argument that might ensue during the first arraignment.

{5 marks)
QUESTION FIVE
It is prudent for the same court that heard this matter to consider and evaluate
mitigating submissions and evaluate the appropriate sentence befitting the offence
committed by the petitioners..........." Supreme Court of Kenya Maraga CJ, Mwilu DCJ,

Ojwang, Wanjala, Njoki and Lenaola in Francis Karioki Muruatetu & Another vs Republic
2017 eKLR.

In light of the above observation, evaluate the main principles guiding appeals from the
Magistrate Court all through to the Supreme Court. {10 marks)
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~” QUESTION 51X -

The ‘Attormey General (AG) of the Barbados, a Commonwealth country made a request
to Kenya through the Attorney General of Kenya indicating that Sipangwizi is her citizen
and is wanted: for committing the crime of murder. The AG of Barbados in his request
forwarded information contained in a file with all identification documents to aid in
processing the request.

The brief facts were that while in Barbadoz in January 2022, Sipangwizi was caught on

CCTV footage beating up a minor for allegedly peeping through the window of their
apartment. The footage showed that the minor was apologetic as he is seen kneeting

with his arms olit. It was observed that in the morning, Sipangwizi had quarreted with

Pangan ia, the father of the minor over parking space at the apartment. Sipangwizi beat

inor who. sustained head wounds and was left bleeding. Sipangwizi is seen in
the footage driving off the compound in haste. The security officer at the apartment is

seen administering first aid to the minor. The minor was rushed to the hospital and
declared dead onarrival.

vizi 15 sa1d to haVE fled to Kenya via Gatar Airways and was for a long time hiding
at Mu__uru slums in Nam)bi County for fear of arrest. The Crown Court in Barbados has
ISSUed a warrant ot’ arrest agamst Sipahgwizi. Kenya en]oys a reciprocal relationship
w1th Barbados through both diplornatic and informal channels of communication. In
addmon Barbados is a party to the Landon scheme of extradition. The International
Police were able to locate him and are apprehensive that he might relocate without a
trace. The Director Public Prosecutions has given authority for the commencement of
proceedings with a view to have Sipangwizi taken back to the Barbados.

Draft the appropriate pleadings. (10 Marks)
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