‘COUNCIL OF LEGAL EDUCATION.,

EXAMINATION FOR ADMISSION
TO THE ROLL OF ADVOCATES.

TUESDAY 29T JUNE 2021

DURATION: 3HOURS.

Instructions to Candidates:

(@)  This papercontains FOUR. (4) prmted Ppages including the cover Ppage, with a total of
“Six(6) questions,

()  Candidates MUST answer: FIVE (5): questlons

(e} Question ONE is compulsory and carries 20 inarks,

(d)  Allother questions carry 10 marks each. -

(&  AnswersMUST be supported by relevarit case law and statutory provisions: where

_ required.
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QUESTION ONE

in the Affidavits. filed in the Employment and Labour Relations Court in 2 labobr dispute concerning
unilawful termination, it has been averred that James was employed by ABC Milk Processing Company in
the Sotik Milk Plant-as an accountant o 30™ March 2013 af a monthly salary of Kshs, 35,000, He was
terminated from employment on 30% June 2019 on the grotnds of mtsappropriatmg cofnpany funds and

“failure to property account for funds under his custody.,

Prior to -his.termination, he received a show cause notice which was dated 15% June 2019 which was

hand-deljvered to him on 19% June 2019. On the same day, hereceived a phane-call from the Nairabi
head off[ce requiring him to appear fora dlsclplmary hearing an 22 June 2019, James alieged thatthis
did not give him sufficient time to prepare for his deferice as well as to travel ko Nairobi for the hearing.
He was therefore. unabie to attend the hearing.

James alléges that on account of the busy schedule at bis work station; he'was never able to proceed for

his'annuat éave fior two consecutive years.

:Moreover, thé company did rot submit his statutory deductions for-the last one year. He thus seeks: -

Three mionths' salary in et of notice - Kshs, 105,000

Twelve months® salary for wrongful termination - Kshs. 420,000

General damages for infringement of his const!tutional rights - Kshs, 1,500, 000
Cost of the sisit

Yéu dre on racerd réprasenting James.

a) Draft thie key questions you will ask during examination-in-chief when James takes to the stand.

7 marks}
') Explain the circumstances under which you will be allowed fo ask leading guestions during your
examination-m chief. {4 marks)
¢l Discuss whether leading guestiens would be appropriate when James s crossexamined by the
opposiing counsel. {5 marks)
dy Examine the circumstances under which youwilt need o re-gxamine James-after he has been cross-
exarninad by the opposing counsel. {4 marks)
QUESTION: TWD.

Twé years ago, you did yaur pupillagé at XYZ firm of advocates in Nairobi. At the time, the firm.
specialised i conveyancing matters-and had beén retairied by Peter and Paul to draft &, Sale Agreement.

forthem. Asa pupil underthe advocate who handled the brief, you sat it a numberof meetings Where
Peter and Paul were in attendanr:e

At the tiine, Peter was selling a two-acre. parcel of Tand in Karen to Padl. From the consultattuns, it

‘emerged that Peter was interested inselling.the parcel as he suspected itwas tocated op & foad reserve,

He'was therefore keen to.get rid of it Befare the Kenya Urban Roads Autharity (KEIRA) started répossassing -
the road reserves for aonstruction of roads in the area. For his part, Paul was keen to yse manay he had

Jtregulaily acquired from the National Youth Service {(NYS) before the gavernment teok measures to
recover the inohey from his account,

You have moved frem XYZ and opened your own firm. You have also been appointed to work for the.

Karenh Stakeholders Association as a ‘represantativé in ‘the KURA Karen Roads Construr:tmn and
Rehabilitation Projécts, Paul has approached you to represent him ift a dispute with Peter over the
conveyaricing of the Karen land. Paul telis you that he received a: demand letter from XYZ @lieging that
he has failed to pay the final instalment of the proceeds to Peter even thcugh he 1s slready in possession
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‘of the:land;: Paul however; argues: that he-has received information that the land lies on a road reserve:
and-that’KUR4 may repossess it sodn.
‘From a-conversation. withya \colleague-.a‘tﬁfi’;}.f,‘s{gu have also. lzarnt that Peter had been informed by the'

firm that Paul’s sousce ef ficome was NYS money which has now been frozen by the Gavernment inits

efforts g recover:the NYS.money, which has led Peter to develop cold feet,

The péii_‘fﬁe;.ip_tend?to ‘have the matter filed in court for adjudi’cal:’ion.-

ay --:E-;gﬁigi{n\--f‘c.a'ur {4) reasons whether you Will or'w_illtfnut' accept Paul’s brief. {4 marks)
b} Elaborate on'the duties owed by:- )
@y Yéu Yo Paul.as Paul’ s Advocate in thiscase, (3 marks)
). ., The firm of X¥Z as Peter's Advorates i this case. {3 marks) .

he fanity of Shisfa from Mumias has corme’ & your chambers seeking advice and possible represefitation
étii-r’i:_éi"?ningi tispate befweers thein' afid tHg Odongo” s,.their nefghbour$ and n-laws.

They-allege"t'hat-Wajtnja;a,:_pdangq "s'son, has bgen;steé.lfn,g their_hbusehéld‘ite'mé andfivestock and selling

them ehboiirs, They have.complained to'the local chief but/ nigthing has béen done. This has
l&d to betwean the two familiss. I fack; aweek ago, Wanjala was calight in the procsss of-
slaiught of Qdangs™s shebip aid was thoreughly beaten by viltagers. Now, Odongo claims that it
S ER first born son; whio was the'teadéirand is threatening retaliation. Twol days ago, Shisia's
g hen:which'is-next to his hetisewas burnt: down at night. They-suspect the.Odongo"s

for befrig responsible for the arson. In fact, Atfonso, Odongo s second son, was ssen buying petrol from
the local petrol:statiotrearliar onthe day the Kitchen. was burnt down.

a) EXplain to Shista’s fernily the variots ‘Avaitable avenues tirough which this dispute could be

- resoived highliahiting the role youwould play as thei advocate should they engage you. {3 marks}

b} Examine the-solwces aflaw that will guide the strategy you will adopt i advancing your would
- becclient’scdse fit case the Shisia® sfamilyretain'you to represent.them in the legal procesdings
thatensue. : S (7 marks)

QUESTION.FOUR.

avebeen. retained by Zablon to represent him ina dispute involvinig suctession to his father's land.
lis “father” Patrick; died 70 years: ago; ~ He had Five affspring’s; Zablon the first born, Elfas, whe
nredeceased Kim, John, Peter and Jane. T

Elfas’ Widow.Anne had one son with Effas but after Elfa’s death afid before her father in law died, she

remarried and had two other offspring from the second marriage,
When Patrick was sfck, John, Peter. and Jane never visited him. Out of desperation, he transferred his

lanid ko, Zablon. Th transfér was régistered just befare ke died. When Zablon's sibtings heard of it, they
Sued . t their'father but never pursited the same after his death.and the same was dismissed.

Last.year, Zablon’s siblings together with the late Elfas” wife ganged up afid sued Zabion far & “share of
theiy inheritance.” The.matter is coming'up for hearing.
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a) You seek to male pretiminary chjections. ‘Discuss any four grounds upen which soch objectiofs
may be sustained. | ' (_4 marks)

b} Examine the grounds uponwhich you would rafse objections during 1_:?_1&- trial. (2 'marks)

¢} Drafta brief opening statement that you wiit use during the commencement: of ther trial.
(2 marks)

d) Supposing the matter is'heard to the end, explain why there is need ko make closing arguments.
' (2 marks)

QUESTION-FIVE

Bernatd has been retained to represent Annette in a family matter cancefnfng the custody of Peter whom
Annette had with Bill before their marrage broke down leading to a legal separation.

Bernard has had a.feeling that the Magistrate in the Children’s Court has been biased in favour of Bitl as
they arg from'the same commubity. Bernard has written an opinioh plece in one of the local dallies
castigating judicial officers for the “emerglng habit of ethnicizing family disputes to the detriment of
innocent children,” During the last @ppearance in Court, the magistrate had ordergd Annette to release

‘Pater to his father, Bilt but this has not been done.

The matter is now listed for the main heajing. BiiL, who was previously appearing in persan .has_; now
rétainied Jennifer, a newly admitted advocate to represent him. There are two witnesses in-court for

-Arinette who fs the Petitioner in-the matter. Jane fs Peter s class teacher, who in her withess statement

has indicated that Peter's class petformance had greatly improved in the last semester When' he was
staying'with his mother; Agnes, Annette’shouse help has also-heen catled as 2 witness. to speak to the
hospitable home environiment provided.

After the court hassettied down and the matter which s the firstiohe o the-cause list i called, Barnard
#mmediately stands up and states, “we haveJane, the Petitioner s first witness ready to testify.”

After the path has been admitiisterad by the court clerk, Bernard proceeds to ask Jane:to introduce
hetself and then exaimings.her.. As ha-asks Her to respond to some quéstions, hewalks around the court
while Jane keeps her stare gazed dn Him throuighout. '

When Jane stands down, Bernard calls Agnes to-the stand despite Jennifer's protest that this is improper.
Before the magistrate rulés on Jenifer's objection; Bernard quips,. ™ see at least young and pretty
advocates are now joining the profession in‘their droves.. 1 hope this will Lliven up the wheels of Justice
as the oid systeim is.a bit fusty on the edges.” In light of these events: -

&) Explain the particular breaches of rules of etiquette and suggest the proper conduct:by the parties.

. o . _ {5 marks)
b) Discuss the issues of contempt of court that arise in the circimstances and: the possible legal
consequences for the objectionable conduct., {5 marks)

QUESTICH S

“The very first tine | cross-examined & Witness, as a ditect.and immediate conseguerice of my cross:

examination of that witness, my client went to jail. 1t took me a long while to realise that there is
something which t& reassure.youtself about it. No matter (how badly you do in your cross-examination),

it is the client who goes to jail.” irving Younger.

‘Do you agree with this statement? Analyse the common errors duifing cross examination of & witnessin.a

eriminal trial. {10 marks)
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