COUNCIL OF LEGAL EDUCATION

EXAMINATION FOR ADMISSION
TO THE ROLL OF ADVOCATES,

~ TUESDAY 220 JUNE 2021

'DURATION: 3 HOURS.

This paper contains Five (5) prmted pages mcludmg the cover page; with a total

of Six questions.

‘Candidates MUST answer: FIVE ). questiors.
~ Question ONE is compulsory and carries 20 marks.

All other questions carry:10.marks each.
~ Answers MUST be 'supiiorted by relevant case law and statutory provisions
~ where required. o
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QUESTION ONE.
Revergnd Belinda wrote ahd executed a Will on 15March 1999, The Will partly read as follows: -
1,.. 'revoke all previous iills and testaments.

Z. | appoint miy:-confidant Pastor Banda {_:‘ffF C Box 10, Maw_ingu-'as- executor.
3. My plot/2020 is to be divided into four equal portions for my childreh as follows;

A B

X - Access road to be curved out of plot B

A - Maria {Daughtet}

8 - Anita’ (Daughter)

C - Johanna {San) L

D - Family plot to be beld in the joint names of all my children

4. Any other property or possession of which | may die possessied shalt be sold under thé supervision
of my satd executor and the proceeds divided equally to atl miy descendants:

The' Will was witnessed by hertwo friends. She miade her children awaie.of the Will and gave a-copy ka
sach of them and a copy to her executor. SiX {6].years after executing the Wiil, Pastor Belinda feil
seriously ill. At the time of her iliness, her'two daughters were out of the country-fér further studies
teaving her with her son Johanna and his wife. Ohe morning; Pastor Belinda suffered a il stroke and
Mrs. Johanna Who was the only person with tier at the time insisted that'she would call the doctor only
if Pastar Belinda revoked her Witl'and bequeathed everything ta Johanna and herself. Mrs. Johanna then
brougtit-in ‘a tape recarder and asked Pastor Belinda to make an oral Will. Pastor Belinda whilst in pain
and in the hope that Mss. Johanna would calt the doctor immediately, mumbled a few words to the effect

‘that ‘| have given everything | own to Johating and in case of anything, Johianna and his wife shall inherit

‘my-estate and property.’ Pastor Belinda died.a few weeks later in the hands of dohanna & hiswife. The
two daughters Anita and Mara travelled to attend the funeral and were not happy with Sohanna as he
had not informed them-that thetr mother was seriousty’ill and insisted be had told them she was' doing
better. After the funeral, Johanna and-his wife began sélling the deceased’ s personal-effects including

Jewetlery, clothes and an old Daihatsu motar vehicle which they sold ag scrap. They did not attempt to

share.with the daughters any of the proceeds of sale and when they approached Johanna, he indicatad
that everything belonged €0 him as he was the one who took care of the deceased In her final days and
that she had changed her Will givirig him.and'his wife everything. When they challenged him to produce
a capy of her new Will, he brought the tape recorded message and asked them to lsten, After listening
to the recording, they were of the view that their mother must have been under a lot of pain.and duress
as the sentences were inceherent. '

However, faced with the new.set of cifcumstances, they approached pastor Banda on the isstie but he
was equally. confused and asked them to wait upon the Lord. The two daughters then sought legal
services on the Tssue. '

a) Using case law and statutory provisions, discuss: the validity or.otherwise of the oral Wil vis-a-

vis the written Will executedon 1*=March 1999. {6.marks)
b) Name and discuss 3 methods of revoking a'Will by a testator. . (6 macks)
c) Inlightof the above-narrative;
i, ldentify the type of grarit to'be applied for, (1 mark)
ii. Identify the forms and dociiments required in your applicatich and cutline the procedure
up to confirmation of grant. ' : {4 marks)
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; d)- :Draw a'schedule-af :dfstributin‘h of the.deceased's estate fn light of the ahove nairative..
S O . (3 marks)

QUESTIONTWO..

In 1995, Josjah started a schoot in Umoja.and it-w'%is":vsrﬁy success'ful_. Upon his demise in 2005, his son.
Michael.and daughter Verohica were appointed.as administrators of his vast estaté which included réntat
properties, Befdre the grant was confirmed, Michael died'in 2010 (eaving behind two wives, Faith and

Lindatand six‘childten who'are all minors and tyo plots in Ngong Town:

aith and Linda haveapplied for grant:of letters. of administiation and the case is still pending. The
chitdten’s fees-are pending, Fhey have sold one’of the parcels of land-to Kennedy. They also- want

Yeronica:to give:them more money from.rént’but shie has declined.

/eronica seeking orders that she gives & true and
schaot and the rental properties. Secondly, they:
see the schopl and the rental properties.  Thirdly,
ig fent and school inconie. T

Liri ha_vevmted .ﬁf\é'f{ﬁh-ia\'_fhere:;ﬁb._ﬁ.ﬁ_’rié}':‘a_&tqc_:hed‘as a Pupil and your Pupil Master has asked
on the following issuess- .0 . .

a) Idéntlfy the issues raised for determination'and highlight the rights; if any, accruing to Faith and
. kinda, notirg to apply the retevant law arid legal pracedents. (5 marks)

b} Beforelkennedy takes possession of the Ngong plot, Veronica approached the Firm along with
- Faiti-and Linda and offers to increase the amount for the children’s fees and upkeep pending
contirmation of grantof Josiah's estate. imimadiately théreafter, Faith and Linda apply.to. court
for ordets restraining Kennedy from in anyway intermeddling and or interferirig with and entering.
lnte the Neong property.  Kennedy files-a similar objection against them claiming a purchaser’s
rights and prays that Faith and Linda be themselves restrained from intermeddling, The judge
requests you as his research assistant to prepare a well-articulated legal opiriion in the matter,

._preharéitﬁe-' lega].rup.fm‘ﬁn-on. t'he'me,{tt_ér; \: - ; {8 marls)

QUESTION'THREE "

According'to the traditions of the Wakanda'tribe, it'was a gensral rule passed on from.generations that

womet netentitled to own land,, [t was'generally known that “fand had-its owners and these were
ot wa b, if & man was strvived by dalighters only and his wife, the déceased's brathers woutd

‘take charge of the adiinistration.of the estate and if there were no brothers, the clan.wauid select any
meinbgr.to be:in charge: Married da ughters were neyer considered beneficiariesof their father's estate
and unmaeried daughters weré not éntitled.to-own théir father's land but would be shown'a place ta live
afid cultivate withoot any ownership or control rights. Divarced/returnee women werg shunngd and’
lipon returping to their parents” hame, woutd be shown a small stiip of land te live-and cultivake. The
land title.would -always be in the name of the mate figure in the family/clan. Administration of éstates
was applied for at the District Commissioners offices:and the grant issued by the District Magistrate,

Unknown:to: ___g:,WaE;a‘ndai -pe:rljlé;._ the:_'cfbggﬁ_rgj_éame_iﬂ;ﬁ with & new Act krawii as the Law of Succession
Act, 1981 I spite of this new Act; the Wakandi-people continugd to apply their traditions as regards

matters of fnbdritance/succession, Among the Wakanda people; there lived one Mr, Gitonga who owned
alargeitract-of land and two-town.plots in‘the:nearby shopping céntre: Mr. Gitonga was blessed with'3
daughters:onlyis He contemplated marrying anathsr wife to bear Kim sohs but before he could do se, fie

died-abruptly-on1:* August 1985, He. was-survived.by-his wifé Josphine and 3. daughkers. Une daughter,
Meréy: was martied néaiby. -and -the other two: daughters Zipporah and Gladys were unmarried.
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Subsequehtly, the clan sat to discuss administration of the estate of Gitonga {deceased). They atlowed
his' wife to. contine living in the matrimonial home:together with tHe unmarried daughters. [t was
decided that since Mercy was married, she was ot éntitled to'a portion of the land. As the deceased
had no hrothers, the clan then appoinited a cousin of the deceased, Mr. Maingi to be the administrater
of the estate. Mr. Maingi then proceeded with administration through the. focal administration ‘offices
and his application was saihctioned by the District Magistrate Wakanda. The éstate was. subsequently
distributed as per the traditions of the Wakanda people..

JIn the meantime, Mercy was chased away. by her husband and she suught refuge inher mothar's house,
The ctan allowed her tempbtary oceypation in her tother’s house and they built for her a.smalt mud
house ‘at the Tar end of her deceased father’s land where- returnee-women-are tormally settled. They
allowed her to cultivate a very small strip of laid bot not to-own any land. Mercy was not, comfortable.
but she had ho option. Somstimes. in N_ovember 1990, the pro boro lawyer’s association visited the
‘Wakanda independent church to give a talk oninheritance and property. Mercy, her sisters and mother
attended the talk. They were surprised that women were actuatly allewed. to inherit and a title could
be in the name of ‘2 wontah. They took the cantacts of one lawyer and a week later, they were in his
office seekinglegal advice. Considering that they aré caught in bebtween custom and statute law:;

a) Using case law and relevarit statutory. provisions anglyse the legat position as regards
administration of the deceased’s estaté in the context of the rarrative. In your answer, state
whether the deceased’s-wife-and daughters have a claim or not. (8 marks)

b) Name two (2) instances where the Law of Succession Act allows. for the application of African
Customary Law. {Z:marks)

QUESTION FOUR:

Mrs. Makonde a widow died on 13% August 207 fn the city of Port Victoria, She died testate having
-executed a will five years before her death. Mrs. Makonde did not apgoint, @n executor but she
categorically stated how her property wotld be shared out.. As. per her will, the: beneficiaries of her
astate were her 5 children who were to inherit her estate in.equal-shares. Her Will was witnessed by
her cousin and her nephew who were: both.adults. After her death, the children armed with-the Wil
sought 1égal services as regards admmxstration of the deceasad 5 estate

a) in l_lghz_qf.-me narrative, explain the iegal positon in regard to administration _of--f_the deceased ' s

estate, {4 marks}
by Draft the relevant petition to be filed i, light of the-darrative. (6 marks)
QUESTION FIVE

Precious, an astute farmer and business: lady died intestate: foltowing & tragic road accident on 20%
December 2018. She was survived by her mother Mrs. Blessing Makoni and ope daughter, a mindr. Hey
‘farming activities included rearing -goats for. mili and planting various food crops. At the time of her
death, the tomatoes in_her farm were ready for harvesting arid the: potawes Tn the store were set to be
transported and sold in the main cify market. Precious also owned sare wooden structlres where she
.coliected rent by the 5th of eviry month. -After the fuheral, the mother of the deceased felt that she
needed 1o kake steps to protect the'estate of the deceased. -Sheknew that if she did hot take Hinmediate
action, the faod crops would get: spofit and the tedants in the wooden strtctures could take advantage
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of the deceased”s absence to abscond paying rent and end up committing acts detrimental to. the estate
of the deceased, Mrs. Blessing Makonj has sogght yourservices as a lawyer on the immediate action she
‘needsto’take, '

a} Using case law and statutory provisions, discuss the type of grant reguired. (5 marks)

b) Draft.the retevant petition on behalf of Mrs. Blessing Makoni, {4 marks)
¢} Identify the grant that would be required to-fristitute legal preceadings'on behalf af the deceased
atising put of the road accident: ' (1. mark)
QUESTION-SIX.

Mie; Singh. died testate on 19% Alglst2017. He was survived by his wife:Asmara and his four children;

Peitl {daughter); Bimal.{son), Teji (sery and-Malti (ddushter). As:per his Witl, Mr. Singh appairited Blmal
a5 the gkecltof. He further indicated that his estate would be shared equélly among his ehildren and

hils wi ‘s.;-._;-\'gvo'tlli\'i:;gnly‘_h&:?e' a life interest in “his immovable property. Three mariths. after his. cremation,
the'family.sought to injtiate the process of succession as per the will. However, the appointed exgcutor
Bimal was 0ot cuoperative. He indicated he would not commence: the pracess wnbil the other
benefictaries.considered giving hima largar portion of the deceased's estate. He based his argumenton
the fack th: T was single with ho childtin, Malld was married to a rich man, Teji was single with no
chite fits part; fie-had a wife and a daughter whoe depended of him for Fheir upkeep. He feit

‘that his wife and-daughter should berefit fiom the estate of the deceased and should ba included as
«dependants: He told his siblings he wolld frustrate the process untl they agreed to his demands and

- e'his wife and daughter reasbrabla. provision from ‘the estate. Hoivever, His siblings ware
riot willlng to-give i ta his démarids -and they wete of the view that the deceased’s will should be
follovied to the letter. Consedquently, Priti, Tefi and Malti bave decided to seak legal advice on theway

forward..

a) TConsidering Bimal's refusal to apply for-grant of adniriistration, explain the legal position and

‘the-procedure tg be foltowed in-pursiit thereof. {6 marks)

b} Consider the argument by Bimal that his wife and daughter shoutd be included as
depsndants/berieficiaries of the deceased's:estate, {4 marks)
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